UNCED Conference had generated the Commission for Sustainable
Development and added a new dimension to the UN struciura.

The Delegate of Ghana stated that there was a lesson to be learnt
from the impasse in the election of the members of the Council of the
International Seabed Authority, The lesson for the developing countries
was that they should endeavour to ensure that their interests are adequately
considered and accepted in the formulation of international instruments
that affect their interests, The interests of the developing countries should
not be ignored and conclusions amved at.

The Delegate of India endorsed the views expressed by the Chairperson
of the International Ocean Institute and said that the International Seabed
Authority was the embodiment of the principle of Common Herilage of
Mankind. He emphasized that the impasse in the election of the Members
of this Council of the Seabed Authority was bewildering. He ook the
view that the developing countries should not allow the Seabed Authority
to dissipate and that the AALCC could play a significant role in this
matier,

The Representative of the Legal Counsel of the United Nations stated
that the election of the judges of the Intemational Tribunal for the Law
of Sea would be held in 1996 and that the Secretariat of the UN had
already circulated a note inviting nominations from Member States of the
UN.

(ii) Decision on the “Law of the Sea”
(Adopted on 22nd April 1995)

The Asian-African Legal Consultative Committee at its Thirty-fourth
Session:

Having considered the Secrctariat Brief on “The Law of the Sea”
contained in documents number AALCC/XXXIV/DOHAMS/S and 5A.

Having heard the comprehensive statement of Mrs. Elizabeth Mann
Borgese the Chairperson of the International Ocean Institute;

L. Mores with great satisfaction that the United Nations Convention
on the Law of the Sea entered into force on 16 Movember 1994;

2. Notes also the Establishment of the International Seabed Authority;

3. Satisfied with the decision relating to the Establishment of the
Intemational Tribunal for the Law of the Sea;

4. Urges the Member States who have not already done so to consider
ratifying the Convention on the Law of the Sea;

3. Expresses its appreciation to the Secretariat of the Asian-African
Legal Consultative Committee for the comprehensive brief and
for its representation at the resumed sessions of the International
Seabacd Authority held in March 1995;

f.frgts the full and effective participation of the Member States
in the International Seabed Authority so as o ensure and safeguard
the legitimate interests of the developing countries, and for the
development of the principle of the Common Heritage of Mankind:
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7. Reminds Member Sinies o give imely consideration to the need
f

10.

or adopting 2 common policy and strategy for the interim period
before the commercial explnitation of the deep seabed minerals
becomes feasible, and for the this purpose urges member States
to take an evolutionary approach especially o the “initial function™
of the Authority 50 as 1o make the Intemational Seabed Authority
useful to the intermational community and developing countries
during this initial period;

Urges Member States to co-operate in regional initiative for the
securing of practical benefits of the new ocean regimeé;

Direcis the Secretariat to continue 10 co-operate with such
international organiations as are competent in the fields of ocean
and marine affairs and to consider assisting Member States in
their representation at the ISBA.

Decides to inscribe on the agenda of its Thirty-fifth Session an
item entitled “Implementation of the Law of the Sea Convention,
19827,

(iif) Secretariat Brief
The Agreement Relating to Part X1 of the
Convention on the Law of the Sea

 The lem “Law of the Sea™ has been on the agenda of the General
Assembly since its thirty-seventh session (1982) when it (the General
Assembly) inter alia approved the assumption by the Secretary-General
of the respansibilities entrusted to him under the United Nations Convention
on the Law of the Sea, 1982, and the related resolutions adopied by the
Third United Nations Conference on the Law of the Sea (hereinafter
called UNCLOS I11) in December 1982, By its resolution 37/66 the General
Assembly nuthorized the Secretary-General to convene the Preparatory
Commission for the International Sea-Bed Authority and for the Iniernational

'ﬂ“i‘ﬂ'lﬁ: Law of the Sea (hereinafier referred to as the Preparatory

Commission or PREPCOM) as provided for in Resolution | adopted by
UNCLOS 111 and approved the financing of the expenses of the PREPCOM
from the regular budget of the United Nations. The General Assembly
has thereafier continued its consideration of the question at ils successive
sessions.
In the course of its consideration of the item at its forty-ighth session,
the General Assembly had inter alia expressed its satisfaction at the
support for the Convention as evidenced by the one hundred
#nad fifty-nine signatures and sixty ratifications or accessions required for
entry into force of the Convention'. The Convention entered into force on
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MNovember 16, 1994 and it may be stated that the resalution adopted by
the forty-ninth séssion of the General Assembly inder alio capressed its
profound satisfaction at the entry into force of the Law of the Sea Convention.
By its resolution 49728 the General Assembly called upon all Stales that
had not alrcady done 30 o become parties io the Convention and the
Agreement Relanng to the Implementation of Part X1 of the Convention’
in order to achieve the goal of universal participation. The Assembly
while reaffirming the unified character of the Convention called upon
States (o harmonize legislation with the provisions of the Convention and
to ensure consistent application of those provisions. The General Assembly
also expressed its satisfacthion at the establishment of the International
Seabed Authority and al the progress being made in the establishment of
the International Tribunal for the law of the Sea and the Commission on
the Limits of the Continental Shelf.

General Assembly resolution viz. 48/28 had noted with appreciation
the developments and the active participation of States in the consultations
convened under the suspices of the Secretary-General aimed ol promoting
a dialogue and addressing issues of concern 1o some States in order 1o
achieve universal participation in the Convention, The General Assembly
resolution had then invited all States to participate in the consultations
held under the asupices of the Secretary-General and to increase efforis
to achieve universal participation in the Convention as early ax possible,
Paragraph 20 of that resolution had requested the Secretary-General to
“continue and to accelerate the consultations in order to achieve universal
participation in the Convention, as early as possible™.

Pursuant o that mandate the Secretary-General convened consultations
during 1994. At the end of the round of consultations held between May
30 and June 3 1994 the Member States indicated that they wished to
convenc a resumed forty-eighth session of the General Assembly of the
United Nations from 27 July 10 29 July, 1994 for the adoption of a
resolution. They also wished that following the adoption of the resolution
the “Agreement” be immediately opened for signature. Accordingly, a
resumed forty-cighth session of the General Assembly was convened and

by ils resolution 485163 sdopied the Agreemcnt Relaling 1o the
ion of Part X1 of the United Natioan Convention on the Law

of the Sea, 1982 (heremafier referred 1o as the Agreement) the text of
which {Agreement) wis annexed 1o the resolution.” The Resolution inier
.ﬁncﬂlﬂwﬂ‘m which consent 1o the adoption of the Agreement
mlﬂﬁﬁmqmﬁﬂwwﬂhful its object and purpose and
jecided to fund the adminisirative expenses of the International Seabed
hosit in accordance with section | Paragraph 14 of the Annex to the
Wﬁﬂﬂtﬂmmmmlhmmh of the Agreement
by the resumed forty-cighth session of the Ceneral Assembly

and the subsequent developments,
THE AGREEMENT

The Agreement reluting (o the implementation of Part X1 of the UNCLOS
inter alia signed by 68 States’ and one international organization® calls
upon the States Parties to the Agreement, to undertake to implement Part
- X1 of the UN Convention on the Law of the Sea, in sccordance with the
~Agreement, It stipulates that the Annex to the Agreement forms an

integral part of the Agreement.’

The driving spirit of the articles and the Annex thereto may be found

in preambulatory paragraphs 5, 6 and 7 of the Agreement wherein the
States Parties noting the political and economic changes, including market-
oriented approaches, affecting the implementation of Pant X1 of the

Convention, and wishing to facilitate universal participation in the

Convention, consider that an agreement relating to the implementation of

Part X1 would best mest that ohjective. Article 8 of the Agreement describes

H“%Fﬂﬁﬂ“hﬁhﬂ;ﬂﬂ:ﬂhﬂﬂﬂhﬁl*ﬂhm

consented 1o be bound by this Agreement and for which (States) this
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Agreement is in force. Paragraph 2 of Article 8 of the Agreement further
provides that the Agreement applies muratis mutandis to the following
viz. (i} Self-governing associated States; (ii) all territories which enjoy
full internal self-government; and (iii) relevant intemational organizations
which become parties to the Agreement in accordance with the conditions
relevant to cach.

Article 2 of the Agrecment defines the Relationship between the
Agreement and Part X1, Paragraph 1 of Article 2 of the Agreement stipulates
that the provisions of the Agreement be interpreted and applied together
as a single instrument, It further provides that “in the event of any
inconsistency between this Agreement and Pan XI, the provisions of this
Agreement shall prevail”. The present Agreement, therefore, explicitly
restricts its ambit and scope of application to Part X1 of the Convention
and the Annexes II1 and IV related thereto. A careful perusal of both the
resolutions adopted by the General Assembly and the provisions of the
Agreement as adopted in July 1994 would reveal that the remaining
sixteen parts of the Convention remain unaffected and shall continue to
be the governing principles and rules relating to such maritime areas as
the territorial seas and contipuous zones of coastal States, the exclusive
economic zone, the continental shelf, and the high seas as well as such
issues as the right of access of land-locked States to and from the sea and
freedom of transit, the protection and preservation of the marine environment;
marine scientific research and the settlement of disputes. Nor do the
provisions of the current Agreement affect the general or final provisions
of the Convention. On the contrary, the Agreement explicitly refers o
several provisions of Part XVII of the Convention (Final Provisions) as
being applicable to it. The sum and substance of the foregoing is that the
rights, and of course the concomitant obligations, that States derived
from the UN Convention on the Law of the Sea 1982 remain unaltered.
It is the provisions relating to the exploration and exploitation of the
seabed and ocean floor and the subsoil thereof, beyond the limits of
national jurisdiction—commonly referred to as the Area—alone, viz.,
Part X1 which are to be interpreted and applied together with the present
Agreement as a single instrument, It may be stated that it follows therefrom
that the Agreement per se does nol seek 1o alter, amend, add or subtract
from the provisions of the UN Convention on the Law of the Sea relating
to the nature of the seabed and ocean floor and the subsoil thereof,
beyond the limits of national jurisdiction. This Area as well as of the
resources thereof shall, as heretofore, continue to be the common heritage
of mankind. It may be recalled that preambulatory paragraph 2 both of
the resolution adopted by the General Assembly at its resumed forty-

eighth session, as well as of the Agreement relating to the Implementation
of Part X1 of the Convention reaffirm the principle of ‘common heritage
of mankind' and lend credence 1o the above inference.

Paragraph 2 of Aricle 2 of the Agreement then goes on to stipulate
that the provisions of Article 309 (Reservation and Exceptions); Article
310 (Declarations and Statements); Article 311 (Relation to other conventions
and other international agreements); Article 312 (Amendment); Article
313 (Amendment by simplified procedure); Article 314 (Amendments to
the provisions of this Convention relating exclusively to activities in the
Area); Article 315 (Signature, ratification of, accession to and authentic
texts of amendmenis); Article 316 (Entry into force of amendments):
Article 317 (Denunciation); Article 318 (Stawes of Annexes); and Article
319 (Depositary) of Part XVII (Final Provisions) of the United Nations
Convention on the Law of the Sea, 1982 shall apply to this Agreement
as they do to the Convention. Some observations on the provisions of the
Annex may be found in the next section of this briel.

The pith and substance of Article 2 of the Agreement is that it effectively
amends the decp scabed mining provisions in Part XI of the United
Nations Convention on the Law of the Sea, having stipulated that the
provisions of the Annex to the Agreement relating to nine matters listed
in the Annex viz. (i) Costs to State Parties and Institutional Arrangements:
(it) The Enterprise; (iii) Decision-making; (iv) Review Conference: (v)
Transfer of Technology; (vi) Production Policy; (vii) Economic Assistance,
{viii) _F'htm:inl Terms of Contract; and (ix) the Finance Committee, shall
prevail (upon the existing provisions of Pant XI of the Convention).

Adticle 3 of the Agreement provides that the Agreement shall remain
open for signatures at the United Nations Headquarters by States and
entities referred to in Article 305 of the UN Convention on the Law of
the Sea, INT-‘L for twelve months from the date of its adoption. The
Agreement, it may be recalled, was adopted in July 1994 and has been

signed by some 68 States. Only France, ltaly, Japan, and the European

nity have indicated their intention to provisionally apply the
:‘m::tmnt- ‘I'-'ar‘ugmph 3 of Article 4 of the Agreement entitled ‘consent
bound' stipulates that a State or entity may express its consent to

_h bound by this Agreement by a signature not subject to ratification,
~suhj

I mnﬁqnatiqn or the procedure set down in Article 5; b) signatire
&Ct 1o ratification or formal confirmation followed by ratification or

mal confirmation; ¢) signature subject to the procedure set out in
3; or d) accesion,

The reference to “the procedure set ont in Aricle 5" in subparagraphs
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{a) and {c) sbove is the "Simplified Procedure™ set oul in Arricle 5(1)
of the Agreement whereby a State or an entity which has, before the date
of adoption of the presemt Agreement, ratified or acceded 10 the Convention
and which has signed this Agreement shall be considered to have established
its consent to be bound by this Agreement |1 months after the date of fs
adoption, unless that State or entity notifies the Secretary-General of the
United Mations in writing before that date that it is not availing itselfl of
the simplified procedure. Paragraph 2 of Artlele 5 Further stipulates that
where a State or entity notifies the Secvetary-Ceneral in writing that it is
not availing iselfl of the simplified procedure as sel out in paragraph |
of Article 5 its consent 1o be bound by the Agreement relating to the
implementation of Part X1 of the United Nations Convention on the Law
of the Sea, 1982 shall be effected by an aci of mtification or formal
confirmation. All instruments of mtification, formal confirmation or accession
are (o be deposited with the Secretary-General of the United Nations.

It would have been observed thar the simplified procedure is essentally
designed for those States which have ratified the Convention on the Law
of the Sea prior to the date of adoption of the present Agreement. Such
States, as have ratified the Convention on the Law of the Sea, and signed
the Agreement shall be considered to have established their consent to be
bound by this Agreement 12 months after the date of its adoption unless
such States notify in writing that their consent 1o be bound by the present
Agreement is subject to an explicit act of ratification or formal confirmation
in that regard.

The General Assembly had in operative paragraph 5 of its resolution
447263 considered thal future ratification or formal confirmation of or
accessions 1o the Convenlion on the Law of the Sea shall represent also
consent 1o be bound by the Agreement and that no Stale or eatity may
establish its consent 1o be bound by the Agreement on the Implementation
of Pant XI unless it had previowsly or simultaneously established its
consent to be bound by the Convention. Paragraphs | and 2 of Article 4
of the Agreement (entithed Consent 10 be bound) make this explicit stipulation
in respect of these two categorics of States. Whilst paragraph 1 of Amicle
4 provides that any instrument of ratification or formal confirmation or
accession after the adoption of this Agreement shall also represent consent
to be bound by the Agreement, paragraph 2 of the Aricle reads “No State
orf entity may establish i3 consent to be bound by this Agreement unless
it has previously established or establishes at the same time its consent
to be bound by the Convention.™

The Agreement is to eénter into force 30 days after 40 States have
Ay

established their consent o be hound by the Agreement. Article 6
1 explicitly provides in this regard that the States which establish their

consent to be bound by this Agreement must include st least 7 of the
States referred 1o in paragriuph 1(a} of Resolution I of the UNCLOS-III
and that at Jeast five(5) of these States shall be developed States. If these
conditions for entry into force are fulfilled before 16 November 1994, the
wi‘mwmlﬁu an that date viz. the date of entry into
farce of the Convention. For States and entitics establishing their consent
1o be bound by this Agreement afier the abovementioned requirements

“mmmhd.dnﬁpmmum:mfmﬂnlhmmr
mﬁmﬂMNMIm 1o be so bound by the

Agreement.
It would have been observed that Amicle & sets out three explicit
for the Agreement’s entry into force wiz (1) thal it must be
ratified by 40 States; (2) that the States ratfying this Agreement should
inchude &t least 7 of the States referred 1o in paragraph |{a) of Resolution
1 of UNCLOS-IN; and (3) that st least five of these States should be
developed States. It may be recalled in this regard that the States referred
0 in paragraph 1(a) of Resolution 11 on “Governing Preparatory Investmemt
in Pioneer Activities Relating to Polymetallic Nodules' adopted by the
UNCLOS-IIl are: the pioneer investors and include Belgium, Canada,

France, Germany, India, Ttaly, Japan, the Netherlands, the Russian Federation,

the United Kingdom of Great Britain and Northern Ireland and the United
States of America. Some States, such as China and the Republic of

Kaorea, although registered pioneer investars, are not mentioned in the
Resolution.

said

Article 7 of the Agreement had stipulated that if on 16 November

1994 the Agreement has not entered into force it shall be applied

pending its entry into force by: a) States which have consented

1o its adoption in the General Assembly; b) States and entities which sign

the Agreement; c) States and entitics which consent to its provisional

application by so notifying the Secretary-General in writing: and d) States
which sccede to the Agreement.

The provisional application of the Agreement is to terminale upon

he date of eniry into force of the Agreement. It is expressly provided

“In any event provisional application shall terminate on 16 November
1998 if at that date the requirement relating to consent 1o be bound by
thi Agreement by al least seven of the States (of which at least five must
be developed States) referred to in paragraph 1{a) of Resolution 11 has
O been fulfilled”. Pending the termination of the provisional application



of the Agreement, all States and entities which consent its provisional
application are obliged to apply this in accordance with their national or
internal laws and regulations.

The Annex to the Agreement; an overview

It may be recalled that Article | of the Agreement on the implementation
of Part X1 stipulates that the “Annex {orm an integral part of this Agreement.
The Annex to the Agreement relatos o nine matters viz. (1) Costs to State
parties and Institutional Arrangements; (i1} The Enterprise; (iii} Decision-
muaking; (iv) Review Conference; (v) Transfer of Technology, (vi) Production
Policy; (vil) Economic Assistunce; (viii) Financial Terms of Contracts;
and (1x) the Finance Committee, This part of the brief furnishes an overview
of the nine sections of the Annex to the Agreement.

A. Costs to State Parties and Institotional Arrangements

It may be stated that the Agreement on the Implementation of Pan X1
the Convention adopled by the General Assembly on July 28, 1994 was
negotinied over a period of four years in the course of informal consultations
convened by the Secretary-General of the United Nations. The informal
consultations had sought 10 overcome those difficalties that had stood in
the way of universal participation in the Convention. They (the consultations)
had addressed in particular the detailed seabed mining provisions of the
Convention, replacing them with general principles geared more towands
the emerging global consensus around market-onented economic policics
In the course of informal consultations beld st was generally agreed that:

I. Costs 10 State parties should be minimized;

2. The establishment and the operation of the vanous institutions
should be based on an evolotionary approach, taking into account
the functional needs of the institutions concened in order o
effectively discharge their responsibilities,

3. All mstitutions to be established under the Convention including
the International Tribunal for the Law of the Sea—shall be cost-
effective and no institution should be established which is not
reguired: and

4. The mectings of the various institutions should be streamlined so
as 1o reduce costs. This is 1o apply to the structure, size and
functions of the institutions including the need to phase in the
subsidiary bodies and to the frequency and scheduling of meetings
of the various organs.

‘The other but by far the most significant provision in this regard is
that States Parties shall not be under an obligation to fund a mining
mgrmﬂumwiu.HuSEummEmm!Eum-d

Armangements sccordingly provides that the International
Seabed Authority is the organization through which States Partics shall
wdmﬁvilmhhhm particularly with a view 10
administering the resources thereal In addition to the powers and functions
‘expressly conferred by the Convention the Authority is to have such
qumimplhﬂhlndmhrm“:muﬂ
“wﬂmﬂﬁmmhlﬂxm in the Area.

I _._m:nfﬂlSMImCmuusumFuﬁnudhﬂhmmﬂ
Amangements provides that in order 1o minimize costs all organs and
3 inry bodies the agreement, shall be cost-effective. The principle of
Tecti lhu%ﬂnhhﬂmm.ﬂﬂiﬂﬂﬂiﬂﬂhh
1 further agreed to apply an evolutionary approach
setting up and the funcuoning of the organs and subsidiary bodies
-M.Tnthhmdlhuﬂyhminmuﬁhﬁmhwhrmm
" 2d oot by the Assembly. the Council, the Secretariat, the Legal
echnical Committee and the Finance Committee. The functions of
conomic and Planning Commission are 1o be performed by the
and Technical Commission unti] either the Council decides otherwise

I the spproval of the first plan of work for exploitation,

_ The Authority is 1o have its own budget but until one year after the
pEEmENt comes into force the administrative expenses of the Authority

be met through the budget of the United Nations. Thereafter the

Hnistrative expenses of the Authority are 1o be met by assessed
utions of its members including provisional members.

B. The Enterprise
- Inthe course of the consultation during January 1993 & question was
M g 25 to whether there would be an Enterprise or whﬂ.ht:il would be
hr some royalty system. The majority of the participants had
Youred the establishment of an Enterprise. Section 2 of the Annex
Agreement accordingly provides that the Secretariat of the Authority
perfonm the function of the Enterprise until it begins to operate
Ndently of the Secretariat. It is further provided that the Secretary-
| of the Authority shall appoint an interim Director-General to
. o€ the performance of the funcrions of the Seeretariz relating inter

16 the trends and developments relating 10 deep seabed mining activitics
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and the assessment of the resulls of (he conduct of marne scientific
research with respect o activities in the area.

The Emerprizse 15 to conduc (s initial deep seabed mining operaiions
through joint ventures. The issue of functioning of the Enterpnse
independently of the Secretariol of the Authonity will however, be taken
up upon the approval of a plan of work for the exploitation for an entity
other than the Enterprise or upon receipt by the Council of the
application for joint ventures operations with the Enterprises. In the event
that the joint venture operations with the Enterprise accord with sound
commercial principles the Council shall in accordance with article 170
paragraph 2 of the Convention issue directive for the independent functioning
of the Enterprise. It is further provided that the ohligation applicable to
contractors shall apply 1o the Enterprise and an approved plan of work
for the Enterprise shall be in the form of a contract between the Authority
and the Enterprise.

The funding obligations for the first mining operation of the Enterprise
will not anise since the exploitation 15 to be carried out in the initial
phase through joint ventures and funds shall be provided pursuant to the
provisions of joint venture arrangements. [t 18 understood, however, that
the fact that the operations of the Enterprise shall begin by joint veniure
shall be without prejudice to the future options of the Enterprise, However,
the Enterprise shall always be free to revert to joint venture arrangements.

C. Decision-Making

The industrialized countries, had raised the issue of the procedure to
be followed by the Assembly in respect of certain specific decisions
which may require prior recommendations of the Council and where the
Assembly does not agree with that recommendation. Section 3 of the
Annex o the Agreement provides that the general policies of the Authority
shall be established by the Assembly in collaboration with the Council
This section stipulates that decision-making in the organ of the Authority
shall be by consensus. Where all efforts to reach a decision have becn
exhausted decision by voting in the Assembly on question of procedure
are 10 be taken by a majority of members present and voting while the
decision on the question of the substance, on the other hand, are to be
taken by a two-third majority of Members present and voting as stipulated
in Article 159 paragraph 8 of the Convention on the Law of the Sea.

The imdustrialized countries had raised the issue of procedure to be
followed by the Assembly in respect of administrative, budgetary and

a4

i sancial mancrs which may requine prior recommendations of the Council.
It is now agreed that the decisions of the Assembly on these matiers shall
be based on the recommendarions of the Council. If the Asssembly _cln-:!
the recommendations of the Council on any maller W = D
f--‘ the matter 10 the Council for further consideration and the latter
shall reconsider the matier in the light of the view cxpressed by the
Assembly-
mﬂnt“uuddmiﬂnf}ﬁmuﬂuztkﬂtdhyﬂuﬁsﬂmﬂy
rding to a formula sct out in the Convention. Half of the number
would come from the four major interest groups, while the rest would be
elected in such a way as fo ensure equitable geographical representation
in the Council as a whole. The four interest groups are: the largest
.Wﬁﬂ“METMMLﬂEMﬁMHIWH
gﬂhﬁ found on the sea-bed (four States). major land-based exporters
of the same minerals (four States) and “special nterests” among the
developing countries (six States). The “special interests”™ category of
developing countrics would include States with large populations, the
fandlocked or geographically disadvantaged. major mineral importers.
o of the minerals in questions, and the least developed
Sintes. No over-all geographical distribution is specified, but at least one
country from each region would be represented among the |18 members
~ chosen on the basis of geography.

 With regard 1o decision-making in the Council it is agreed that in the
‘event that voting is necessary, decisions on question of procedure shall
mtrlnmny of members and that decisions on questions of
substance shall be taken by a two-third majority of the members present
‘and voting provided that such decisions are not opposed by the majority
in any onc of the chambers. Decisions within each chamber on matters
of substance shall be taken by a simple majority. Further a special procedure
for the approval of a plan of work is 10 apply which envisages that the
‘Council shall approve a recommendation by the Legal and Technical
‘Commission for approval of n plan of work unless by a two-third majority
'ﬁh members present and voting, including a majority of members
Present and voling in each of the chambers of the Council, the Council
¢ o disapprove a plan of work. Where the Council does not take
A decision on a recommendation for approval of a plan of work within
A days, the recommendation is deemed to have been approved by the
at the end of that period. If the Commission recommends the
Sap of a plan of work or does not make a recommendation, the
uncil may nevertheless approve the plan of work in accordance with
normal rules of procedure on matters of substance.

a5



. Review Conlerence

Section 4 of the Annex, is addressed to one of the most keenly
debated issues viz. Review Conference. The provision of this section
expressly stipulates the non-applicability of the provisions of paragraphs
1, 2 and 4 of Anicle 155 of the Convention and then goes on lo provide
that notwithstanding the provisions of Article 314, paragruph 2 of the
Convention, the Assembly, on the recommendation of Council may undertake
al any time a review of the matters referred to in Anicle 155 (1) of the
Convention, Amendments relating to the present Agreement and Part X1
of the Convention, by the Review Conference, shall be subject to the
procedures incorporated in articles 314, 315 and 316 provided inter alia
that the principle of the common heritage of mankind, the international
regime of designed 1o ensure equitable exploitation of the Area for the
benefit of all countries, especially the developing countries, and an Authonty
to organize, conduct and contral activities in the area shall be maintained.
The section also provides that the amendment adopied by the Review
Conference shall not effect the rights acquired under existing contracts.

E. Transfer of Technology

Section 5 of the Annex is addressed to the question of transfer of
technology and adds 10 Article 144 of the Convention on the Law of the
Sea by stipulating that the Entorprises shall seck to obtain the technology
required for its operations on fair and reasomable commercial terms and
conditions on the open market or through joint venture arrangements. It
also provides that if the iechnology is not available on the open marked,
the Authority may request all or any of the contractors or their respective
sponsoring States or States 10 cooperate with it 1 facilitating acguisitions
of technology or its joint vesture on fair and reasonable commercial
terms and conditions consistent to the effective protection of intellectual
property rights. States Parties are lo promoie international technical and
scientific cooperation with regard 10 activities in the Area either between
the parties concerned or by developing training, technical assistance and
scientific cooperation programmes in marine science and technology and
the protection and preservation of the marine environment.

F. Production Policy
Section 6 of the Annex 1o the Agreement relating to Part X1 of the

Convention amends the seabed production policy as incorporated in the
Convention on the Law of the Sea. This section of the Annex to the
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which outlines the principles on which ihe production policy

‘f the Authority is 10 based stipulates inrer alia that the development of
#m: in the ares be i accordance with sound commercial policies.

The other principles enumerated in the section provide that:

) The provisions of the General Agreement on Tariffs and Trade,
its relevant codes and successor of superseding agreements, shall
.#,'mulpuﬂlnmwhh in the Area;

(b m;ﬂlhm%dmmdmﬂmmﬁﬁm
the deep seabed. As far as anti-subsidy provitions are concerned,
the application of the GATT rules shall be considered,

() There shall be no discrimination between minerals from land and
from the decp scabed There shall be no discimination belween
seabed mincrs and land-based miners, nor between scabed miners.
In panticular, there shall be no preferential access to markets for
minerals derived from the deep seabed by use of wniff or non-
taril barriers or for imports of commaodities produced from such
minerals, nor shall any preference be given by States to minerals
derived from the deep scabed by their nabonals;

(d) The plan of work approved by the Authority in respect of each
~ mining area shall indicate a production schedule which shall
mnclude the estimated amounts of minerals that would be produced
per year under that plan of work, and

) States parties which are Parties to such multilateral trade agreemonts
~ shall have recourse 1o the dispute settlement procedures of such
agreements. States which are not Parties 1o such agreements shall
bave recourse to the dispute-seitlement procedures provided for
under the Convention,

~ Itis further provided that the plan for work for exploitation approved
By the Authority in respect of cach mining area shall indicate an anticipated
on schedule which shall include the estimated maximum amounts
that would be produced per year under that plan of work. The
Provisions of article 151, papragraphs | to 7 and 9, article 162, paragraph
<), article 165, paragraph 2(n) and Annex 111, article 6, paragraph 5,
and Article 7, of the Convention shall not apply.

=,

~ Section 7 of the Annex endeavour to find solutions to the vexing
qHestion of economic assistance to developing countries which suffer
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serious adverse effects on thelr eaxport earnings or economics resulting
from a reduction in the price of an affected mineral, or in the volume of
capons 10 the extent that such reduction is caussed by activities in the
mres. In this regard the Awthority shall cstabhsh an economic assistance
fund from a portion of the funds of the Authonty which eaceeds those
necessary 1o cover Ihe administrative expenses of the Authonty. Developing
land-based producer Siates whose economies have been delermined 1o be
scnouily affected by the prodoction of minerals from the deep seabed
shall be nssisted from the economic assistance fund of the Authonty.

The Authority shall provide assistance from the economic assistance
fund to adversely affected developing land-based producer States where
appropriate in cooperation with existing global or regional development
organs which have the infrastructure and expertise to carry out sach
assistance programmes. The extent and duration of such assistance shall
be deiermined on a case-by-case basis In doing 10, due consderation
shall be given 1o the nature and magninude of the problems encountered
by adversely affected developing land-based producer States.

H. Financial Terms of Contract

Section & of the Annex enumerstes the 5 principles for the financial
terms of contract for the commercial production of deep seabed minerals.
These include:

(i) The sysiem of payments to the Autharity shall be Tair both 1o be
contractor and to the Authonity and shall provide adequate means
of determining compliances by the Contractor with such system;

(i) The rates of payments under the system shall be within the range
of those prevailing in respect of land-based mining of the same
or similar minerals in order to avoid giving seabed miners an
artificial competitive advantage, or imposing on them an competitive
disadvantage

(1ii) The system should not be complicated and should not impose
major administrative costs on the Authority or on the Contractor.
Consideration is to be given to the adoption of a royalty system
or & combination of royalty and profit sharing system. Any
subsequent change in choice between the alternative systems 15
to be made by agreement between the Authonty and the Contractor

{iv¥) An annual fixed fee shall be payable from the date of
commencement of commercial production. Such a fee shall be
adjusted at the time of the approval of the plan of work in order

1o take account of the anticipated delay in reaching the exploitation
stage and the risks involved in establihsing an industry in 8 new
and unstable environment.
v} The system of financial payments may be revised pcfmdh:llly_ in
X hliﬂﬁ:ﬁmht&mm.ﬂny:ﬂ;ﬁﬂlhmﬂuﬂ
h-mmmm.su:hmuymmmu
contracts only at the election of the Contractor.

mmmm:inwﬂwumumﬂm
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dispute settlement procedures under the Convention
In the application of the above provisions Articles 13 of the Annex
111 of the Convention shall not apply.

1L The Finance Committee

 Section 9 of the Annex establishes a fifieen-member finance commitiee
s  subsidiary body. Members of the Finance Committee shall be elected
by the Assembly and due sccount shall be taken of the need for equitable
weographical distribution and the representation of special interests, Each
“group of States referred 1o in the Section 3 of the Annex viz. the largest
_consumers, the largest investors, major net exporters and developing State
§ fepresenting special interests shall be represented on the Committee
“ jeast one member, Until the Authority has sufficient Tunds other
| nssessed contributions to meet ity administrative expenses, the
rship of the Commitice shall (nclude representatives of the five
financial contributors 10 the administrative budget of the Authority
that the PREPCOM had envisaged the establishment of a finance committee.
Decisions by the Assembly and the Council on the following issues shall
take into sccount recommendstions of the Finance Committee.

of the International Seabed Authority
~ The final session of the PREPCOM was held in New York in August

1994 The PREPCOM had two substantive items in its agenda viz. the
.} Hementation of Resolution 11 of UNCLOS and had then considered
- Matters arising from the imminent entry into force of the United Nations
- Convention on the law of the Sea. On the question of Implementation of
- Resolution 11 of the UNCLOS the PREPCOM inter alia considered (i)
: ne 1 of pioneer areas; (it) compliance with understanding
- 0n the fulfillment of obligations by the registered pioneer investor, Inter-
Oceanmetal Organization (IOM) and its certifying States; (iii) waiver of
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